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Via Electronic mail 
 
 September 13, 2013 
 
Ms. Melissa Jurgens 
Secretary of the Commission 
Commodity Futures Trading Commission 
Three Lafayette Centre 
1155 21st Street, N.W. 
Washington, DC 20581 
 
RE: Changes to LCH.Clearnet Limited’s Rules and Regulations – LSOC with Excess 1 
 

Dear Ms. Jurgens: 

 
Pursuant to §40.6(a) of the Commission Regulations, LCH.Clearnet Limited (“LCH.Clearnet”), a 
Derivatives Clearing Organization registered with the Commodity Futures Trading Commission 
(“CFTC”), hereby submits proposed changes to its rules pursuant to Commission Regulation  §40.6.  
As detailed more fully below, LCH.Clearnet proposes to implement the changes to its rulebook. 
 
LCH.Clearnet introduced the Legally Segregated, Operationally Commingled (LSOC) Accounts 
described as “LSOC without Excess” on November, 13 2012 and is now planning to implement “LSOC 
with Excess” for the SwapClear (with effect from September 30, 2013) and ForexClear (expected 
launch no later than March 31, 2014) services.  

Finally, some changes to the provisions with regards to withholding tax and other rule changes as 
described below will be made with effect from September 30, 2013. 

 

Part I: Explanation and Rationale for the Amendments 
 

(i) LSOC with Excess 

 
LCH.Clearnet now seeks to amend its rules and related procedures in order to implement the LSOC 
with Excess model  which will be offered in addition to the LSOC without Excess model. 
 
Establishing the FCM Client Sub Account Balance 
 
Under “LSOC with Excess”, the FCM is required in accordance with CFTC regulation 22.13, at least 
once per day, to provide LCH.Clearnet with details of  how much of the post haircut collateral value 
at the DCO should be allocated to each customer.  In turn, LCH.Clearnet will base each FCM Client 
Sub Account balance on the amount of collateral allocated to the customer via the FCM’s most 
recent Collateral Value Report (CVR). 
 
The protection provided to a FCM Client Sub Account balance under the “LSOC with Excess” model is 
the same as it is in “LSOC without Excess”.  A FCM Client Sub Account balance is used only to meet 
the initial margin requirements of that customer, and can be used to cover the losses of that 

                                                 
1
 Subject to the regulatory approval by the Bank of England 
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customer only, in the event of a default.  FCMs will be able to choose whether to adopt the “LSOC 
with Excess” model or the existing “LSOC without Excess” model. 
 
The Collateral Value Report (CVR) 
 
In the daily CVR, an FCM will list a single USD value for each individual customer. The DCO will 
implement this post haircut amount as the FCM Client Sub Account balance for each customer. 
In order to determine if a CVR that an FCM has delivered is compliant, LCH.Clearnet will calculate the 
sum of all FCM Client Sub Account balances as reported by the FCM. This total must be no greater 
than the post-haircut value of all customer collateral delivered by the FCM, at that time, to 
LCH.Clearnet. Essentially, LCH.Clearnet will determine the post-haircut value of all cleared swaps 
customer collateral delivered and it is up to the FCM to allocate that value to its clients. If an FCM 
has allocated more collateral to clients than it has actually delivered to LCH.Clearnet, the report will 
be rejected and the existing allocation maintained. Reports will also be rejected if client allocations 
are reduced to the point where a client would be under-margined and a margin call would be 
needed. It should be noted that FCMs are permitted to provide an updated CVR to LCH.Clearnet at 
any time throughout the operating day, as long as the report is compliant.  CVRs must also contain 
details of  the value of the FCM’s buffer. 2 This “buffer” amount must always be less than or equal to 
the amount of the FCM’s own assets that it has placed into segregation. Any value that is not 
allocated to a customer or the firm buffer is treated as Unallocated Excess. 
 

 
Margining 
 
When an initial margin settlement is run, LCH.Clearnet will call for additional funds to the extent that 
customers are undercollateralized.  On an intraday basis, the customer’s FCM Client Sub Account 
balance, the FCM’s buffer and any available tolerance provided to the FCM are available for the 
purpose of determining if a customer has sufficient cover to register new transaction. If not the 
trade submitted for clearing will be rejected. However, initial margin calls made as part of the end-
of-day settlement will not be decreased by any tolerance, as FCMs must meet their gross margin 
requirement as part of the EOD margin settlement process each morning.   
 
When initial margin is collected as part of a call, it must be immediately available to LCH.Clearnet to 
cover any potential losses, even if a CVR has not been provided.  Therefore, the amount of margin 
called by LCH.Clearnet will be subject to  an assumed allocation until a CVR is provided by the FCM.  
The assumed allocation is necessary so that LCH.Clearnet is able to use the called amount in the 
event that an FCM were to default prior to delivering a CVR that allocates the called amount.  The 
assumed allocation will be tracked separately from a FCM Client Sub Account balance so that it is 
clear in the DCO’s records to what extent the customer’s margin requirement is covered by the 
assumed collateral allocation and not collateral allocated by the FCM in a CVR.  In the event of an 
FCM default, this delineation would be made apparent to the FCM’s Trustee.   
 
The called amount will be allocated rateably to undermargined customers (based on the extent to 
which they are undermargined), and may be reallocated immediately by the FCM via delivery of a 
CVR.  Until the FCM updates the CVR, LCH.Clearnet will treat the called amount allocated to each 
customer as “assumed customer property.”  This means that in the event of a default, the called 
amount could be used only to cover that customer’s losses, but whatever was not required for 
covering losses would be treated as Unallocated Excess and returned to the Trustee of the defaulted 
FCM to be distributed.   

                                                 
2
 Preamble section of CFTC regulation Part 22, IV 



LCH.Clearnet Rule Submission 

4 

 

 
 

(ii) Tax wording & other rule changes  

 
Regulations 3.4 and 4.2 of the General Regulations and Section 2C.20.9 of the Clearing House 
Procedures will be amended to reflect changes in tax provisions and to reflect current market 
practice. The definition of “SwapClear Clearing Agreement” will be amended to clarify that a client 
can enter into Master agreements other than ISDA agreements. At Regulation 52B (f)(i) a reference 
to a specific clause in a specific set of client clearing documents will be deleted. 

 
Part II: Amendments to the Rules & Regulations of LCH.Clearnet 
 
The changes described above are reflected in changes to numerous provisions of each of the 
following documents, as explained on the document “Rulebook Matrix”, which is attached as 
Appendix A-1: 
 

 Default Rules at Appendix A-2 

 FCM Procedures at Appendix A-3 

 FCM Regulations at Appendix A-4 

 General Regulations at Appendix A-5 

 Section 2C of the Clearing House Procedures at Appendix A-6 
 

Part III: Certification by LCH.Clearnet 
 
LCH.Clearnet certifies to the CFTC, in accordance with CFTC Regulation §40.6, that the planned 
changes comply with the Commodity Exchange Act and the CFTC Regulations promulgated 
thereunder.   LCH.Clearnet further certifies that, upon the submission of this material, in compliance 
with §39.21 of the Commission’s regulations, LCH.Clearnet will post a notice of pending certification 
with the CFTC and a copy of the submission on LCH.Clearnet’s website at  
 
http://www.lchclearnet.com/rules_and_regulations/ltd/proposed_rules.asp  
 

Part IV: Compliance with Core Principles 
 
The rule amendments and other changes described above relate primarily to LCH.Clearnet’s 
compliance with Core Principles  D (Risk Management), E (Settlement Procedures) and F (Treatment 
of Funds).  LCH.Clearnet has concluded that its compliance with Core Principles would not be 
adversely affected by these changes.  The changes reflected herein will ensure continued 
compliance with the Core Principles.  
 
Specifically, the implementation of the LSOC with Excess changes described above will continue 
LCH.Clearnet’s compliance with CFTC Part 22.  

 
Part V: Opposing Views 
 
There were no opposing views expressed to LCH.Clearnet by its governing board or committee 
members, members of LCH.Clearnet or market participants that were not incorporated into the 
planned changes. 
 
 

http://www.lchclearnet.com/rules_and_regulations/ltd/proposed_rules.asp
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to be the time chosen by the Clearing House whereupon this FCM Regulation 30 
shall take effect. 

(m) An FCM Clearing Member approved to provide FCM SwapClear Clearing Services 
may provide FCM SwapClear Clearing Services in connection with FCM 
SwapClear Contracts or FCM SwapClear Transactions to any of its Affiliates.  
Such FCM SwapClear Clearing Services shall be provided in the same manner as 
set forth under these FCM Regulations with respect to FCM Clients, as applicable, 
except that all transactions for Affiliates shall be cleared through the Proprietary 
Account of the applicable FCM Clearing Member.  

(n) Compression.  Notwithstanding any other provision of these FCM Regulations, if 
one or more FCM SwapClear Contracts registered by an FCM Clearing Member in 
accordance with these FCM Regulations and the FCM Procedures has 
substantially the same Economic Terms as one or more other FCM SwapClear 
Contracts previously registered for the account of such FCM Clearing Member, 
and all such FCM SwapClear Contracts are either (i) registered on the FCM 
Clearing Member’s own behalf, (ii) registered on behalf of the same FCM Client or 
(iii) registered on behalf of the same Affiliate, the FCM Clearing Member may 
request that the Clearing House compress and combine all such FCM SwapClear 
Contracts by terminating the relevant existing FCM SwapClear Contracts and 
compressing them into one FCM SwapClear Contract reflecting the aggregate 
economic terms, or the net economic terms, as the case may be, of the original 
FCM SwapClear Contracts.  For purposes of this FCM Regulation 30(o), two or 
more FCM SwapClear Contracts may be deemed by the Clearing House to have 
“substantially the same Economic Terms” if they are based on the same 
underlying currencies and the Clearing House considers them, in its sole 
discretion, to have substantially the same fundamental economic attributes which 
influence the amount, value date and direction of all coupon cash flows.  Two or 
more FCM SwapClear Contracts that are compressed under the terms of this FCM 
Regulation 30(n) shall be aggregated if the position of the FCM Clearing Member 
(on its own behalf) or the relevant FCM Client or Affiliate is in the same direction 
on each such FCM SwapClear Contract (i.e., obligations to make payment 
aggregated and rights to receive payment aggregated), such that the FCM 
SwapClear Contract that replaces the compressed FCM SwapClear Contracts 
shall have a notional amount equal to the total notional amount of the compressed 
FCM SwapClear Contracts.  Two or more FCM SwapClear Contracts that are 
compressed under the terms of this Regulation 30(n) shall be netted if the position 
of the FCM Clearing Member (on its own behalf) or the relevant FCM Client or 
Affiliate is in the opposite direction on two or more of each such FCM SwapClear 
Contracts (i.e., obligations to make payment netted against rights to receive 
payment), such that the FCM SwapClear Contract (if any) that replaces the 
compressed FCM SwapClear Contracts shall have a notional amount equal to the 
net notional amount of the compressed FCM SwapClear Contracts, and provided 
that in the event that the net notional amount is equal to zero such compression 
shall result in no replacement FCM SwapClear Contracts.  The Clearing House 
shall determine (in its sole discretion) whether FCM SwapClear Contracts that are 
the subject of a request for compression from the FCM Clearing Member may be 
compressed and, if such FCM SwapClear Contracts are compressed, the Clearing 
House shall determine the resulting notional amount of the FCM SwapClear 
Contract(s) (if any) that replaces the compressed FCM SwapClear Contracts, and 
such determination shall be binding on the FCM Clearing Member, absent 
manifest error.  It is a condition for compression of FCM SwapClear Contracts that 
the amount of coverMargin that the Clearing House requires in respect of the 
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original FCM SwapClear Contracts is equal to that which is required by the 
Clearing House in respect of the replacement FCM SwapClear Contract(s). 

(o) SwapClear Accounts.  All FCM Omnibus SwapClear Client Accounts with LCH 
shall not be permitted to contain any FCM Contracts other than FCM SwapClear 
Contracts or associated coverMargin and credits for other payments and deliveries 
other than in connection with FCM SwapClear Contracts.  Furthermore, the LCH 
SwapClear Client Segregated Depository Account shall not contain any FCM 
Contracts other than FCM SwapClear Contracts or associated coverCollateral and 
other payments and deliveries other than in connection with FCM SwapClear 
Contracts. 

(p) Unallocated FCM SwapClear Transactions.  In accordance with all other 
applicable provisions of the FCM Rulebook, an FCM Clearing Member may 
register an FCM SwapClear Contract subject to post-registration allocation on 
behalf of an Account Manager Executing Party in accordance with the following 
provisions: 

(i) An FCM SwapClear Transaction executed by or on behalf of an Account 
Manager Executing Party and subject to post-registration allocation (such 
transaction, an “Unallocated FCM SwapClear Transaction”) shall be 
notified to the Clearing House as such at the time it is submitted or 
presented to the Clearing House. 

(ii) The FCM SwapClear Contract registered on behalf of an Account 
Manager Executing Party that results from an Unallocated FCM 
SwapClear Transaction (an “Unallocated FCM SwapClear Contract”) 
shall be registered in a suspense sub-account of the applicable FCM 
Clearing Member’s FCM Omnibus SwapClear Client Account with LCH 
(such sub-account, the “SwapClear Suspension Sub-Account”). 

(iii) The allocation of a portionFollowing registration of an Unallocated FCM 
SwapClear Contract to an FCM Client is effected by the entering into of 
an FCM SwapClear Transaction between, the applicable Account 
Manager Executing Party and the relevant FCM Client (such transaction, 
an “Allocating SwapClear Transaction”) which results in: (A) an FCM 
SwapClear Contract being registered in the name of the FCM Clearing 
Member (on behalf of the Account Manager Executing Party) having 
substantially the same Economic Terms (but a lower notional value) as 
FCM Clearing Member must notify the Clearing House (the “Allocation 
Notice”), prior to the close of the clearing of FCM SwapClear Contracts 
on the Business Day in which the Unallocated FCM SwapClear Contract 
such that was registered, of the applicable FCM Client Sub-Accounts to 
which portions of the Unallocated FCM SwapClear Contract should be 
allocated and the applicable portions of the Unallocated FCM SwapClear 
Contract to be allocated to each such FCM Client Sub-Account.  The 
Allocation Notice must provide for the allocation of the full notional 
amount of the Unallocated FCM SwapClear Contract and that FCM.  The 
Allocation Notice is delivered through Markitwire, the SwapClear Contract 
can be compressed in accordance with FCM Regulation 30(n); API 
and/or such other means as may be approved by the Clearing House and 
(B) the corresponding notified to FCM Clearing Members. 

(iv) Following receipt of an Allocation Notice, the Clearing House shall 



Clearing House: FCM Regulations JuneDraft dated August 23, 2013
 

- 91 - 
SC1:3487658.2 

(iii)(A) close out the outstanding Unallocated FCM SwapClear 
Contract being registered in the name of the applicable FCM 
Client.and simultaneously register two or more (as applicable) 
FCM SwapClear Contracts to the same SwapClear 
Suspension Sub-Account, which such newly registered FCM 
SwapClear Contracts shall have the same Economic Terms 
as the Unallocated FCM SwapClear Contract except that they 
shall have lower notional values corresponding to the 
allocation instructions provided in the Allocation Notice (which 
notional values shall, in the aggregate, equal the notional 
value of the Unallocated FCM SwapClear Contract); and 

(B) Anfollowing the actions described in paragraph (A) above, 
transfer each of the newly registered FCM SwapClear 
Contracts resulting from the cancellation of the Unallocated 
FCM SwapClear Contract to the applicable FCM Client Sub-
Accounts in accordance with the Allocation Notice. 

Where an Allocation Notice directs the entire notional amount of an 
Unallocated FCM SwapClear Contract to be allocated to a single FCM 
Client Sub-Account, then the Clearing House shall not take the steps 
described above in this paragraph (iv) and shall instead transfer the 
Unallocated FCM SwapClear Contract to the applicable FCM Client Sub-
Account following receipt of the Allocation Notice.  In no event can 
Unallocated FCM SwapClear Contracts be further allocated once they are 
transferred from the SwapClear Suspension Sub-Account. 

By delivering an Allocation Notice to the Clearing House, the FCM 
Clearing Member must notifyshall be deemed to have instructed the 
Clearing House when it submitsto take the steps referred to in this 
paragraph (iv). 

(v) The allocation of Unallocated FCM SwapClear Contracts as set forth 
above is subject to all other applicable provisions of the FCM Rulebook, 
including the furnishing by the applicable FCM Clearing Member of 
adequate Margin, at or accepts an FCM SwapClear Transaction which is 
an prior to the submission of the Allocating SwapClear TransactionNotice, 
in respect of each of the applicable FCM Client Sub-Accounts to which an 
Unallocated FCM SwapClear Contract is to be allocated.  If adequate 
Margin is not so furnished in respect of each such FCM Client Sub-
Account, the Clearing House may, in its sole discretion, delay the 
allocation and transfer of all or any portions of the Unallocated FCM 
SwapClear Contract and may take any other actions permitted under the 
FCM Rulebook. 

(iv)(vi) An FCM Clearing Member that submits and clears Unallocated FCM 
SwapClear Transactions and Allocating SwapClear Transactions must 
comply with the applicable provisions of the CFTC Regulations (including 
CFTC Regulation 1.35 and CFTC Regulation 1.73) and all other 
applicable law, and shall be responsible for ensuring that Account 
Manager Executing Parties clearing through it shall be in compliance 
therewith.  Upon an FCM Clearing Member executing an Unallocated 
FCM SwapClear Transaction and upon delivering an Allocation Notice, 
such FCM Clearing Member is deemed to represent to the Clearing 
House that such transaction and allocation are in accordance with 
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properly authorized instructions and are in compliance with applicable 
CFTC Regulations and other applicable law. 
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Regulation 31 Daily Marking to Market 

(q)(a) The Clearing House shall, in accordance with the FCM Procedures, in respect of 
each FCM SwapClear Contract in an FCM Clearing Member’s name, mark each 
such Open Contract against the price determined by the Clearing House to be the 
current Settlement Price of such contract to be used for marking to market 
purposes. 

(r)(b) The Clearing House shall, upon completion of the procedure set out in paragraph 
(a) above, calculate the daily mark-to-market amounts in accordance with the 
FCM Procedures and shall thereafter determine the status of the FCM Clearing 
Member’s accounts. 

(s)(c) For the avoidance of doubt, the completion of the calculation and settlement of 
daily marked-to-market amounts pursuant to paragraph (b) above by the Clearing 
House shall not affect the validity of any Open Contracts, which shall remain in 
effect as Open Contracts in all respects. 

(t)(d) The net present value of each FCM SwapClear Contract shall be calculated by the 
Clearing House in accordance with paragraphs (a) and (b) of this FCM Regulation 
31, in such manner and at such times as may be provided in the FCM Procedures.  
Except as prescribed in the FCM Procedures, the net present value calculated by 
the Clearing House may in no circumstances be called in question.  The Clearing 
House shall, at least daily, receive payment from, or pay to, the FCM Clearing 
Member cash cover for Variation Margin, representing the change in the net 
present value of such FCM Clearing Member’s portfolio of FCM SwapClear 
Contracts from the preceding Business Day, in accordance with the FCM 
Procedures. 

(u)(e) Netting of Coupon Payments with respect to FCM SwapClear Contracts.  In 
respect of a portfolio of FCM SwapClear Contracts and each payment date for 
Coupon Payments (in accordance with the FCM Procedures), the Clearing House 
shall net:  

(i) the sums which would otherwise have been payable by the FCM Clearing 
Member to the Clearing House as cash cover (in respect of Variation 
Margin) on such date and the Coupon Payments due on that date; and  

(ii) the sums which would otherwise have been payable by the Clearing 
House to the FCM Clearing Member as cash cover (in respect of 
Variation Margin) on such date and the Coupon Payments due on that 
date, 

and, if the aggregate amount that would otherwise have been payable by one 
party exceeds the aggregate amount that would otherwise have been payable by 
the other party then the obligations of each party under this FCM Regulation 31 
shall be automatically satisfied and discharged on payment by the applicable party 
of the excess.  All netting in respect of a portfolio of FCM SwapClear Contracts 
shall be calculated separately with respect to FCM SwapClear Contracts held in 
an FCM Clearing Member’s Proprietary Account and with respect to FCM 
SwapClear Contracts held on behalf of FCM Clients in the relevant FCM Client 
Segregated Sub-Account. 
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PART III – REGULATIONS APPLICABLE TO FCM FOREXCLEAR CONTRACTS 

Regulation 40 Registration of FCM ForexClear Contracts; ForexClear Accounts 

(a) In order for an FCM to submit an FCM ForexClear Transaction for registration as 
an FCM ForexClear Contract, the FCM must be currently approved as an FCM 
Clearing Member pursuant to these FCM Regulations.  The Executing Parties to 
such FCM ForexClear Transaction shall be responsible for any give-up or other 
agreement mutually agreed to among the parties with respect to such 
transactions, as applicable.  An FCM Clearing Member must submit the particulars 
of an FCM ForexClear Transaction for registration as an FCM ForexClear Contract 
in accordance with the FCM Rulebook.  Each FCM ForexClear Transaction 
involving an FCM Client shall be presented to the Clearing House for registration 
on behalf of such FCM Client by its FCM Clearing Member.  It is a condition for 
registration as an FCM ForexClear Contract that both sides of the underlying FCM 
ForexClear Transaction be presented for clearing (as one FCM ForexClear 
Contract and one Non-FCM ForexClear Contract, or as two FCM ForexClear 
Contracts, as the case may be). 

(b) [Intentionally Omitted]. 

(c) Without prejudice to the Clearing House’s rights under paragraph (f) of this FCM 
Regulation 40, an FCM Clearing Member shall be bound by an FCM ForexClear 
Contract registered in its name on behalf of an FCM Client or an Affiliate pursuant 
to the presentation of particulars of an FCM ForexClear Transaction by it, and by 
the other FCM Clearing Member or Non-FCM Clearing Member, as applicable. 

(d) Without prejudice to the Clearing House’s rights under paragraph (f) of this FCM 
Regulation 40, an FCM ForexClear Transaction, particulars of which are submitted 
for registration as an FCM ForexClear Contract, must meet the eligibility criteria 
prescribed in these FCM Regulations and the FCM ProceduresFCM ForexClear 
Product Eligibility Criteria at the time the particulars of the FCM ForexClear 
Transaction are presented to the Clearing House and must continue to meet such 
criteria at the Registration Time in order to be registered as an FCM ForexClear 
Contract, at which time the FCM ForexClear Contracts (or the FCM ForexClear 
Contract and the Non-FCM ForexClear Contract, as the case may be) shall 
replace and supersede such corresponding FCM ForexClear Transaction. 

(e) The Clearing House shall be deemed to register an FCM ForexClear Contract, in 
accordance with this FCM Regulation 40 in the name of an FCM Clearing Member 
on behalf of an FCM Client or an Affiliate (or, if applicable, on the FCM Clearing 
Member’s own behalf), at the Registration Time.  At the Registration Time, the 
FCM Clearing Member, and the FCM Client or Affiliate if applicable, will be 
deemed to be bound by the relevant FCM ForexClear Contract on the terms 
entered into between the FCM Clearing Member and the Clearing House 
automatically and without any further action by such FCM Clearing Member or 
FCM Client or Affiliate, which such terms shall, without limitation, incorporate all 
applicable terms of these FCM Regulations and Schedule B hereto. 

(f) Ineligible Registered FCM ForexClear Transactions. 

(i) If at any time after registration of an FCM ForexClear Contract, the 
Clearing House determines that the corresponding FCM ForexClear 
Transaction of which details were submitted for registration did not, at the 
Registration Time, meet the FCM ForexClear Product Eligibility Criteria 
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set out at Section 2 of Part B of Schedule B for registration as an FCM 
ForexClear Contract in existence at the Registration Time (such an FCM 
ForexClear Transaction, an “Ineligible FCM ForexClear Transaction”), 
the Clearing House shall, as soon as practicable thereafter set aside such 
FCM ForexClear Contracts (or the FCM ForexClear Contract and the 
Non-FCM ForexClear Contract, as the case may be). 

(ii) Ineligible FCM ForexClear Transactions.  Upon an FCM ForexClear 
Contract  being set aside under subsection (i) above (such set aside 
contract, an “Ineligible FCM ForexClear Contract”), the Clearing House 
will notify the FCM Clearing Member party to such Ineligible FCM 
ForexClear Contract via the ForexClear Matcher that such Ineligible FCM 
ForexClear Contract has been set aside.  The following shall take effect 
immediately upon the delivery of such notice: (A) such Ineligible FCM 
ForexClear Contract shall be deemed to be terminated at the time of the 
notification and shall thereafter have no force or effect; (B) all Variation 
Margin (if any) paid by the Clearing House or by an FCM Clearing 
Member in respect of such Ineligible FCM ForexClear Contract shall be 
retained by the receiving party upon termination; (C) where there is a 
difference between the value of the Ineligible FCM ForexClear Contract 
as at the last margin run and the value (as determined by the Clearing 
House) of that Ineligible FCM ForexClear Contract at the time of the next 
official settlement rate for the relevant currency pair, then a payment shall 
be made between the FCM Clearing Members (or one FCM Clearing 
Member and one Non-FCM Clearing Member, as the case may be) to the 
original Ineligible FCM ForexClear Transaction equal to such difference; 
and (D) these payments shall be deemed to satisfy in full the relevant 
party’s obligations under the Ineligible FCM ForexClear Contract and 
shall be retained by the receiving party upon termination in accordance 
with clause (A) of this paragraph as a termination payment. 

The Clearing House may not determine an FCM ForexClear Transaction 
to be an Ineligible FCM ForexClear Transaction after the Valuation Date 
(as defined in Part A of Schedule B to these FCM Regulations) in respect 
of the FCM ForexClear Contracts arising from the registration of such 
FCM ForexClear Transaction has occurred. 

The Clearing House shall provide no less than 10 business 
days’Business Days’ prior notice (including by email) to FCM Clearing 
Members providing FCM ForexClear Clearing Services of an amendment 
to the eligibility criteria for the registration of FCM ForexClear Contracts. 

(iii) Without prejudice to FCM Regulation 24 and its obligations under this 
FCM Regulation 40, the Clearing House (and each other member of the 
LCH.Clearnet Group and their respective officers, employees and agents) 
shall have no liability whatsoever to any person arising out of or in 
respect of the registration by it in error or otherwise of an FCM 
ForexClear Contract in respect of a transaction which did not meet the 
eligibility criteriaFCM ForexClear Product Eligibility Criteria at the 
Registration Time to enable it to be registered as an FCM ForexClear 
Contract. 

(g) Where the FCM Procedures so provide, the Clearing House may require the FCM 
Clearing Members in whose names one or more FCM ForexClear Transactions 
are to be registered to furnish it with coverMargin as a condition of registration of 
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such FCM Transaction(s), and such coverMargin shall be furnished to the Clearing 
House in accordance with FCM Regulation  9 and such other applicable 
provisions in the FCM Rulebook. 

(h) The Clearing House may decline to register an FCM ForexClear Transaction in the 
name of an FCM Clearing Member where it considers such action advisable for its 
own protection or the protection of the relevant market; provided, that the Clearing 
House shall (subject to the provisions of the FCM Rulebook) register any FCM 
ForexClear Contract which reduces the risk exposure of the Clearing House and 
the applicable FCM Clearing Member, as determined in the discretion of the 
Clearing House.  The Clearing House may, without assigning any reason, make 
the registration of any FCM Transaction subject to any conditions stipulated by the 
Clearing House including, without limitation, the furnishing of additional 
coverMargin by any FCM Clearing Member in whose name any such FCM 
ForexClear Transaction is to be registered. 

(i) Registration of FCM ForexClear Transactions.  An FCM ForexClear Transaction 
presented for registration to, and accepted by, the Clearing House shall be 
registered by the Clearing House in one of the following ways: 

(i) in the case where one Executing Party clears its side of such FCM 
ForexClear Transaction either through a Non-FCM Clearing Member or 
directly with the Clearing House in its capacity as a Non-FCM Clearing 
Member, and the other Executing Party clears its side of such FCM 
ForexClear Transaction as or through an FCM Clearing Member, as one 
Non-FCM ForexClear Contract pursuant to the UK General Regulations 
applicable to Non-FCM Clearing Members and one FCM ForexClear 
Contract pursuant to these FCM Regulations, where (i) the FCM 
ForexClear Contract shall be registered between the FCM Clearing 
Member as the Reference Currency Buyer and the Clearing House as the 
Reference Currency Seller (or vice versa as applicable), and (ii) the Non-
FCM ForexClear Contract shall be registered between the Clearing 
House as the Reference Currency Buyer and the Non-FCM Clearing 
Member as the Reference Currency Seller (or vice versa as applicable); 
or 

(ii) in the case where each Executing Party will clear its respective side of 
such FCM ForexClear Transaction either through an FCM Clearing 
Member or directly itself as an FCM Clearing Member, as two FCM 
ForexClear Contracts pursuant to these FCM Regulations where each 
relevant FCM ForexClear Contract is registered between the relevant 
FCM Clearing Member and the Clearing House, with one such FCM 
Clearing Member as the Reference Currency Buyer, and the Clearing 
House as the Reference Currency Seller, and the other FCM Clearing 
Member as the Reference Currency Seller and the Clearing House as the 
Reference Currency Buyer.  

(iii) In each of the foregoing cases in clauses (i) and (ii) above, to the extent 
the FCM ForexClear Contract has been entered into by an FCM Clearing 
Member on behalf of an FCM Client or Affiliate, each FCM Clearing 
Member will be the agent of its FCM Client or Affiliate, but will 
nevertheless remain fully liable to the Clearing House for any and all 
amounts due to the Clearing House in connection with any FCM 
ForexClear Contract cleared on behalf of its FCM Client or Affiliate. 
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(j) Effect of Registration of FCM ForexClear Transactions.  With effect from the 
registration of an FCM ForexClear Transaction in accordance with FCM 
Regulation 40(i): 

(i) Such FCM ForexClear Transaction shall be extinguished and replaced by 
the corresponding FCM ForexClear Contracts (or if applicable, the 
corresponding FCM ForexClear Contract and Non-FCM ForexClear 
Contract), and the parties to such FCM ForexClear Transaction shall be 
released and discharged from all rights and obligations under such FCM 
ForexClear Transaction which fall due for performance on or after the 
Registration Time. 

(ii) Each FCM ForexClear Contract registered under FCM Regulation 40(i) 
shall be governed by the FCM ForexClear Contract Terms as applicable 
to that FCM ForexClear Contract. 

(iii) Subject to sub-paragraph (ii) above, in respect of the Economic Terms, 
an FCM Clearing Member (or clearing on behalf of a person) that is the 
Reference Currency Buyer under an FCM ForexClear Transaction shall 
have the same rights against, and owe the same obligations to, the 
Clearing House under the corresponding FCM ForexClear Contract 
registered by it in respect of such FCM ForexClear Transaction; and 

(iv) Subject to sub-paragraph (ii) above, in respect of the Economic Terms, 
an FCM Clearing Member (or clearing on behalf of a person) that is the 
Reference Currency Seller under an FCM ForexClear Transaction shall 
have the same rights against, and owe the same obligations to, the 
Clearing House under the corresponding FCM ForexClear Contract 
registered by it in respect of such FCM ForexClear Transaction. 

In subsections (iii) and (iv) above, a reference to the “same” rights or obligations is 
a reference to rights or obligations, falling due for exercise or performance after 
the Registration Time, and which are the same in nature and character as the 
rights or obligations arising from the Economic Terms of the corresponding FCM 
ForexClear Transaction (it being assumed, for this purpose, that such FCM 
ForexClear Transaction was a legal, valid, binding and enforceable obligation of 
the parties thereto and that the Economic Terms thereof were as presented to the 
Clearing House for registration), notwithstanding the change in the person entitled 
to them or obliged to perform them, and subject to any change thereto as a result 
of the operation of the Standard Terms. 

(k) If an FCM ForexClear Transaction is revoked, avoided or otherwise declared 
invalid for any reason after particulars of it have been accepted by the Clearing 
House for registration that revocation, avoidance or invalidity shall not affect any 
FCM ForexClear Contract arising under this FCM Regulation 40 or any other 
applicable provision of the FCM Rulebook. 

(l) In the case of an FCM ForexClear Contract registered by the Clearing House 
pursuant to rule 6(a) of the Default Rules, the Registration Time shall be deemed 
to be the time chosen by the Clearing House whereupon this FCM Regulation 40 
shall take effect. 

(m) An FCM Clearing Member may provide any of its approved FCM Clearing 
Services in connection with FCM ForexClear Contracts or FCM ForexClear 
Transactions to any of its Affiliates.  Such FCM Clearing Services shall be 
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provided in the same manner as set forth under these FCM Regulations with 
respect to FCM Clients, as applicable, except that all transactions for Affiliates 
shall be cleared through the Proprietary Account of the applicable FCM Clearing 
Member.  

(n) ForexClear Accounts.  All FCM Omnibus ForexClear Client Accounts with LCH 
shall not be permitted to contain any FCM Contracts other than FCM ForexClear 
Contracts or associated coverMargin and credits for other payments and deliveries 
other than in connection with FCM ForexClear Contracts.  Furthermore, the LCH 
ForexClear Client Segregated Depository Account shall not contain any FCM 
Contracts other than FCM ForexClear Contracts or associated coverCollateral and 
other payments and deliveries other than in connection with FCM ForexClear 
Contracts. 

(n)  
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Regulation 41Regulation 42 Variation Margin  

(a) The Clearing House shall, at least daily and in accordance with and at the times 
stated in the Procedures, pay to, or require payment from, an FCM Clearing 
Member cash cover for variation marginVariation Margin in respect of any FCM 
ForexClear Contracts registered on behalf of such FCM Clearing Member. The 
amount paid represents the change from the preceding business day in the net 
present value of all FCM ForexClear Contracts registered in such FCM Clearing 
Member’s name.  

(b) The net present value of each FCM ForexClear Contract shall be calculated by the 
Clearing House in such manner and at such times as may be provided in the 
Procedures. Except as prescribed in the Procedures, the net present value 
calculated by the Clearing House may in no circumstances be challenged. 

(c) The Clearing House pays to (or receives from) each applicable FCM Clearing 
Member interest on cash cover received (or paid) by the Clearing House, 
calculated in accordance with the Procedures, in respect of open FCM ForexClear 
Contracts. 

(d) All payments by an FCM ForexClear Clearing Member made pursuant to this FCM 
Regulation 42 to the Clearing House shall be reflected in the relevant FCM 
Omnibus ForexClear Client Account with LCH. 

(e) This FCM Regulation 42 is without prejudice to the Clearing House’s right to 
require coverMargin to be provided to it under FCM Regulation 9. 
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For interpolated coupons, payment dates must fall between the rolled dates, 
according to the Modified Following business day convention, of the specified 
designated maturities.  Where this does not occur and extrapolation would be 
required, SwapClear will reject the trade. 

The minimum stub period of a variable notional swap accepted by SwapClear 
is 1 + Currency Settlement Lag.  The minimum stub rate tenor must be >= 1 
week for IRS and basis swap and >=1 month for zero coupon swaps. 

SwapClear also calculates floating periods subject to ‘IMM settlement dates 
as per ISDA definitions. 

 

(f) Up-Front Fees – Eligibility of FCM SwapClear Transactions 

Any up-front fees due under an FCM SwapClear Transaction will form part of 
the first Variation Margin payment made in connection with such FCM 
SwapClear Transaction. 

FCM SwapClear Transactions with respect to which an FCM Client or an 
Affiliate is an Executing Party and which are denominated in a One-Day 
Currency where the up-front fee is due to settle on the day of registration are 
not eligible for clearing. 

FCM SwapClear Transactions with respect to which an FCM Client or an 
Affiliate is an Executing Party and which are denominated in a Two-Day 
Currency where the up-front fee is due to settle on the day of registration, or 
the day following registration, are not eligible for clearing. 

A Backloaded Trade will not be eligible for clearing and will be rejected upon 
presentation in the event that it is presented after a Backload Registration 
Cycle and as a result would be ‘parked’ for registration until the following 
Business Day and as a result of being ‘parked’ it would no longer be eligible 
for clearing under these criteria. 

For the purposes of this paragraph (f): 

“One-Day Currency” means GBP, USD, CAD or EUR. 

“Two-Day Currency” means any other eligible currency. 
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Backup SwapClear Clearing Member, as referred to in sub-paragraph (ii) of this 
Regulation 52B (c). 

(d) In circumstances where (a) all of the Omnibus Net Segregated Clearing Clients of a 
Defaulting SCM identified as composing an Omnibus Net Segregated Account have 
appointed a single Backup SwapClear Clearing Member; and (b) within such period as 
the Clearing House may determine of the service of a Default Notice on the relevant 
SCM pursuant to Rule 3 of the Default Rules or the Clearing House becoming aware of 
the occurrence of an Automatic Early Termination Event in respect of that SCM (as the 
case may be), the Clearing House has received confirmation from the Backup 
SwapClear Clearing Member of its agreement to act as Backup SwapClear Clearing 
Member in relation to the arrangements described in sub-paragraph (i) below and from 
the relevant clients (in such form as the Clearing House may require at the relevant 
time): 

(i) the Clearing House shall (a) transfer all of the open Relevant Contracts entered 
into by the Defaulting SCM in respect of the relevant Omnibus Net Segregated 
Clearing Clients to the appointed Backup SwapClear Clearing Member; or (b) 
terminate and close out such contracts at their market value (as determined by 
the Clearing House in its discretion) and enter into new contracts on equivalent 
terms to such contracts with the appointed Backup SwapClear Clearing 
Member in respect of the relevant Omnibus Net Segregated Clearing Clients; 

(ii) where all of the relevant Omnibus Net Segregated Clearing Client(s) (in an 
exercise of their respective rights under the relevant Deeds of Assignment) 
instruct a transfer of their Omnibus Net Segregated Account Balances to the 
appointed Backup SwapClear Clearing Member, the Clearing House shall give 
effect to such instructions; and   

(iii) the amount due to be returned to the Defaulting SCM in respect of such 
Omnibus Net Segregated Account shall be reduced by an amount equivalent to 
the aggregate amount of the Account Balances referred to in sub-paragraph (ii) 
above. 

(e) For the purposes of Regulations 52B(c) and (d) above, the relevant Individual 
Segregated Account Clearing Client or Omnibus Net Segregated Clearing Clients (as 
applicable) may provide consent to the Clearing House orally or in writing (including by 
facsimile and email) and shall not be entitled to withdraw such consent once received by 
the Clearing House.   

(f) In relation to those SwapClear Clearing Clients of a Defaulting SCM whose open 
Relevant Contracts are not dealt with pursuant to sub-paragraphs (i) and (ii) of 
Regulation 52B (c) or (d) above, the following shall occur: 

(i) the Clearing House shall calculate the entitlement to collateral (the "SwapClear 
Clearing Client Entitlement") of the Defaulting SCM in respect of each such 
SwapClear Clearing Client following the deduction of (a) the costs of any 
hedging undertaken; (b) amounts required to discharge all obligations owed to 
the Clearing House relating to Relevant Contracts entered into by the Defaulting 
SCM in respect of the relevant SwapClear Clearing Client; (c) any amounts to 
be deducted to reflect the operation of the any set-off provision contained in 
Clause 3.1 of the relevant SwapClear Clearing Agreement and confirmed in 
writing to the Clearing House by or on behalf of both the Defaulting SCM and 
the relevant SwapClear Clearing Client; (d) in respect of Omnibus Net 
Segregated Clearing Clients, amounts required to discharge all obligations 
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owed to the Clearing House relating to Relevant Contracts entered into by the 
Defaulting SCM in respect of other Omnibus Net Segregated Clearing Clients 
relating to the Omnibus Net Segregated Account in question, in each case 
allocated pro rata as it sees fit in its sole discretion; and (e) in respect of any 
SwapClear Clearing Client in respect of whom the Clearing House acts as 
security trustee  under a Deed of Assignment, that SwapClear Clearing Client‟s 
share (if any) of amounts required to discharge fees incurred by the security 
trustee (acting in  that capacity) allocated between that SwapClear Clearing 
Client and the other SwapClear Clearing Clients in respect of whom the 
Clearing House acts as  security trustee under such Deed of Assignment by the 
Clearing House pro rata  as it sees fit in its sole discretion. 

(ii) where the relevant SwapClear Clearing Client (in an exercise of its rights under 
the relevant Deed of Assignment) instructs the Clearing House to pay an 
amount to it equal to the SwapClear Clearing Client Entitlement due to be 
returned in respect of it to the Defaulting SCM, the Clearing House shall give 
effect to such instructions, subject to:  

(a) the execution of appropriate documentation (which may, without 
limitation, include an indemnity (secured or otherwise)) between the 
Clearing House and the relevant SwapClear Clearing Client; and  

(b) in the case of any deduction made pursuant to (c) of Regulation 52B 
(f), the provision of appropriate documentation by or on behalf of the 
Defaulting SCM. 

(iii) Risk Neutralisation and the auction process relating to the Relevant Contracts 
shall be conducted in accordance with the provisions of the SwapClear DMP 
Annex, save that no hedging shall be undertaken in respect of a SwapClear 
Contract entered into in respect of SwapClear Clearing Client Business until 
such time as the Clearing House has determined that the SwapClear Contract 
in question will not be ported, from which time such contract shall be a Relevant 
Contract and included in an Auction Portfolio. 

(g) Calculation of the Account Balances and the SwapClear Clearing Client Entitlements will 
be undertaken by the Clearing House in accordance with its own records based on 
information provided to it by the Defaulting SCM. The Clearing House shall be under no 
obligation to verify or conduct any independent enquiry in respect of any such 
information and shall be entitled for all purposes to treat it as definitive.  However, the 
Clearing House may, in its absolute discretion, adjust its records to reflect any matter 
which it believes should be taken into account in calculating the Account Balances 
and/or the SwapClear Clearing Client Entitlements. 

(h) Notwithstanding the provisions of Regulation 34, the Clearing House may not make any 
material change to the terms of this Regulation 52B without the written consent of 50%  
or more of all SwapClear Clearing Members unless such change is invoked unilaterally 
against all SCMs and is necessary to manage the Clearing House‟s risk or otherwise to 
meet the Clearing House‟s continuing regulatory obligations including those applicable to 
it as a Recognised Clearing House and a Derivatives Clearing Organization. 
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Contract and for the duration of this contract, the Hong Kong dollar rate of exchange 
against the US Dollar is 7.8 Hong Kong Dollars to one US Dollar.  In the event that such 
exchange rate should vary for any one or more day at any time during the contract, the 
Clearing House shall have the right, on the giving of written notice, to terminate this 
contract forthwith. 

3.3. Negative Interest Rates 

The “Negative Interest Rate Method” as set out in Article 6.4(b) of the ISDA Definitions, will apply 
to a SwapClear Contract. 

3.4. Withholding Tax Provisions 

3.4.1. All payments under the General Regulations, a SwapClear Contract or any SwapClear 
Transaction will be made without any deduction or withholding for or on account of any Tax 
unless such deduction or withholding is required by any applicable law, as modified by the 
practice of any relevant governmental revenue authority, then in effect. If the Clearing 
House or a Clearing Member is so required to deduct or withhold, then the Clearing House 
or the Clearing Member (“X”) will: 

I promptly notify the recipient (“Y”) of such requirement; 

II pay to the relevant authorities the full amount required to be deducted or withheld (in 
the case of a Clearing Member as X, including the full amount required to be 
deducted or withheld from any amount paid by the Clearing Member to the Clearing 
House under Section 3.4.1, Section 3.4.2 or Section 3.4.3) promptly upon the earlier 
of determining that such deduction or withholding is required or receiving notice that 
such amount has been assessed against Y; 

III promptly forward to Y an official receipt (or a certified copy), or other documentation 
reasonably acceptable to Y, evidencing such payment to such authorities. 

For the purpose of the General Regulations, SwapClear Contracts and SwapClear 
Transactions, “Tax” shall mean any present or future tax, levy, impost, duty, charge, 
assessment, or fee of any nature (including interest, penalties, and additions thereto) that is 
imposed by any government or other taxing authority. 

3.4.2. In the event that any payment made by a Clearing Member to the Clearing House under the 
General Regulations, any SwapClear Contract or any SwapClear Transaction is subject to 
deduction or withholding (either at the time of such payment or in the future) for or on 
account of any Tax (other than a Tax that would not have been imposed in respect of such 
payment but for a present or former connection between the jurisdiction of the government 
or taxation authority imposing such Tax and the Clearing House), then the Clearing 
Member shall pay to the Clearing House an amount (such amount, together with any 
additional amount paid pursuant to Section 3.4.7, the “Additional Amount”), in addition to 
the payment to which the Clearing House is otherwise entitled under the General 
Regulations, SwapClear Contract or any SwapClear Transaction, necessary to ensure that 
the net amount actually received by the Clearing House (free and clear of any such 
deduction or withholding for or on account of any such Tax, whether assessed against the 
Clearing Member or the Clearing House), will equal the full amount the Clearing House 
would have received in the absence of any such deduction or withholding 

However, a Clearing Member will not be required to pay any Additional Amount to the 
Clearing House under this Section 3.4.2 to the extent that it would not be required to be 
paid but for (i) the failure by the Clearing House to provide to the Clearing Member such 
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forms and documents as required under Section 3.4.5 or the SwapClear Procedures, 
provided that this clause (i) shall apply only if (A) the relevant Clearing Member has notified 
the Clearing House in writing of such failure and (B) the Clearing House has failed to 
provide such forms or documents within five Business Days after the receipt of such notice; 
or (ii) the failure of a representation made by the Clearing House pursuant to the 
representations that it is obligated to provide under Section 3.4.10 below to be accurate and 
true (unless the failure under this clause (ii) would not have occurred but for (A) any action 
taken by a taxing authority, or brought in a court of competent jurisdiction (regardless of 
whether such action is taken or brought with respect to the relevant party) or (B) a Change 
in Tax Law, that in each case occurs after the Clearing House and the Clearing Member 
provide the representations that they are obligated to provide pursuant to Section 3.4.10 
below (or, if applicable, the date that the Clearing House and the Clearing Member amend 
such representations to account for such Change in Tax Law)) or a failure by the Clearing 
House to provide the representations that it is obligated to provide pursuant to Section 
3.4.10 below. 

In the event that the failure under clause (ii) of the preceding paragraph would not have 
occurred but for the reasons described under subclause (A) or (B) thereof, the Clearing 
House shall use commercially reasonable efforts to provide to the Clearing Member a new 
representation (to the extent that it is appropriate) for the purpose of the representations 
that it is obligated to provide pursuant to Section 3.4.10 below, promptly after the learning of 
such failure (so long as the provision of such representation would not materially prejudice 
the legal or commercial position of the Clearing House). 

A Clearing Member will also not be required to pay any Additional Amount to the Clearing 
House under this Section 3.4.2 for any tax (a "FATCA Withholding Tax") imposed under 
U.S. Internal Revenue Code Sections 1471, 1472, 1473 or 1474 (or any successor sections 
that are substantially similar) and any U.S. or non-U.S. law, regulation or authoritative 
guidance promulgated thereunder, or any agreements, treaties, or intergovernmental 
agreements entered into pursuant thereto, (collectively, the "FATCA Rules") provided that 
such FATCA Withholding Tax would not have been imposed but for the Clearing House's 
failure to comply with the FATCA Rules. 

Notwithstanding the provisions in this section 3.4.2, the Clearing House and SwapClear 
Members agree to renegotiate these regulations where, for reasons beyond the control of 
the Clearing House, the provisions of FATCA result in payments beneficially owned by the 
Clearing House becoming subject to FATCA Withholding Tax. 

For the purpose of this Section 3.4.2, “Change in Tax Law” means the enactment, 
promulgation, execution or ratification of, or any change in or amendment to, any law or 
double tax treaty (or in the application or official interpretation of any law or double tax 
treaty). 

3.4.3. If: (i) a Clearing Member is required by any applicable law, as modified by the practice of 
any relevant governmental revenue authority, to make any deduction or withholding from 
any payment made to the Clearing House under the General Regulations, SwapClear 
Contracts and or any SwapClear Transaction for or on account of any Tax, in respect of 
which the Clearing Member would be required to pay an Additional Amount to the Clearing 
House under Section 3.4.2; (ii) the Clearing Member does not so deduct or withhold; and 
(iii) a liability resulting from such Tax is assessed directly against the Clearing House, then, 
except to the extent the Clearing Member has satisfied or then satisfies the liability resulting 
from such Tax, the Clearing Member will promptly pay to the Clearing House the amount of 
such liability (including any related liability for interest, penalties and costs). 
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3.4.4. If: (i) the Clearing House is required by any applicable law, as modified by the practice of 
any relevant governmental revenue authority, to make any deduction or withholding from 
any payment made to a Clearing Member under the General Regulations, SwapClear 
Contracts and or any SwapClear Transaction for or on account of any Tax; (ii) the Clearing 
House does not so deduct or withhold; and (iii) a liability resulting from such Tax is 
assessed directly against the Clearing House, then, except to the extent the Clearing 
Member has satisfied or then satisfies the liability resulting from such Tax, the Clearing 
Member will promptly pay to the Clearing House the amount of such liability (including any 
related liability for interest, penalties and costs). 

3.4.5. The Clearing House shall provide to each Clearing Member (i) the tax forms and 
documents specified in Section 3.4.10 below and Section 2C.21 of the SwapClear 
Procedures and (ii) any other form or document reasonably requested in writing by the 
Clearing Member in order to allow the Clearing Member to make a payment under the 
General Regulations, SwapClear Contract, or any SwapClear Transaction without 
deduction or withholding for or on account of any Tax or with such deduction or withholding 
at a reduced rate (so long as the completion, execution or submission of such form or 
document as described in this clause (ii) would not materially prejudice the legal or 
commercial position of the Clearing House). 

3.4.6. The Clearing House shall request from each Clearing Member: (i) the tax forms and 
documents specified in Section 3.4.10 below and Section 2C.21 of the SwapClear 
Procedures and (ii) any other form or document reasonably requested in order to allow the 
Clearing House to make a payment under the General Regulations, SwapClear Contracts 
and or any SwapClear Transaction without deduction or withholding for or on account of 
any Tax or with such deduction or withholding at a reduced rate. For the avoidance of 
doubt, in the event that any payment made by the Clearing House to a Clearing Member 
under the General Regulations, SwapClear Contracts and or any SwapClear Transaction is 
subject to deduction or withholding (either at the time of such payment or in the future) for 
or on account of any Tax, the Clearing House is not required to pay any additional amount 
in respect of such deduction or withholding. the Clearing House will, at the Clearing 
Member‟s expense, use commercially reasonable efforts to cooperate with a Clearing 
Member to seek any credit or remission or other relief available with respect to any such 
Tax so deducted or withheld (so long as such cooperation would not, in the Clearing 
House‟s judgment, materially prejudice the legal or commercial position of the Clearing 
House). 

3.4.7. Each Clearing Member will pay any stamp, registration, documentation, excise, sales or 
value added Tax or any other similar Tax levied or imposed upon it or in respect of its 
execution or performance of any agreement, contract or transaction in connection with the 
General Regulations and SwapClear Contract and will indemnify the Clearing House 
against any such stamp, registration, documentation, excise, sales or value added Tax (to 
the extent that the Clearing House is not able, in the Clearing House‟s commercially 
reasonable judgment, to reclaim or recover such value added Tax) or any other similar Tax 
levied or imposed upon the Clearing House or in respect of the Clearing House‟s execution 
or performance of any agreement, contract or transaction in connection with the General 
Rules. Any payment required to be made by a Clearing Member to the Clearing House 
under this Section 3.4.7 shall include an additional amount equal to any Tax levied or 
imposed on the Clearing House as a result of the receipt of any payment under this Section 
3.4.7. 

3.4.8. Each Clearing Member shall promptly notify the Clearing House in writing upon learning 
that any payment made by the Clearing House to the Clearing Member or by the Clearing 
Member to the Clearing House under the General Regulations and is subject to any Tax, 
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other than any Tax imposed or levied based on the net income of the Clearing Member or 
the Clearing House, as applicable. 

3.4.9. Clearing Members shall not have any termination or other special rights in respect of 
SwapClear Transactions as a result of the occurrence of adverse Tax consequences, 
whether relating to a Change in Tax Law or otherwise, it being understood that Clearing 
Members may, in accordance with the General Regulations, submit for clearing Original 
Contracts with other Clearing Members (including with any affiliate that is a Clearing 
Member) that, if accepted, would offset its SwapClear Transaction. 

3.4.1. The Clearing House shall provide such representations and documentation as are required 
and reasonably requested by each Clearing Member such that each Clearing Member can 
make payments to the Clearing House without deduction or withholding being applicable.All 
payments due under a SwapClear Contract shall be made by the SwapClear Clearing 
Member free and clear and without deduction or withholding for or on account of any tax.  
Payments in respect of which such deduction or withholding is required to be made, by the 
SwapClear Clearing Member, shall be increased to the extent necessary to ensure that, 
after the making of the required deduction or withholding, the Clearing House receives and 
retains (free from any liability in respect of such deduction or withholding) a net sum equal 
to the sum which it would have received and so retained had no such deduction or 
withholding been made or required to be made. 

3.4.2.3.4.10. The Clearing House shall make any payments due to a SwapClear Clearing 
Member net of any deduction or withholding for or on account of any tax it is required to 
make from such payments. 

3.5. Payment of Stamp Tax 

Each SwapClear Clearing Member will pay any Stamp Tax or duty levied or imposed upon it in 
respect of any SwapClear Contract to which it is a party by a jurisdiction in which it is incorporated, 
organised, managed and controlled, or considered to have its seat, or in which a branch or office 
through which it is acting is located (“Stamp Tax Jurisdiction”) or by any other jurisdiction, and will 
indemnify the Clearing House against any Stamp Tax or duty levied or imposed upon the Clearing 
House by any such Stamp Tax Jurisdiction or by any other jurisdiction in respect of any SwapClear 
Contract registered by the Clearing House and to which that SwapClear Clearing Member is a 
party. 

3.6. Payments under a SwapClear Contract 

Payments under, and in respect of, a SwapClear Contract shall be calculated by the Clearing 
House and shall be made by, or to, the SwapClear Clearing Member in accordance with the 
provisions of the Procedures. 

3.7. Regulations 

A SwapClear Contract shall be subject to the Regulations and the Procedures, which shall form a 
part of its terms.  In the event of any inconsistency between these SwapClear Contract Terms and 
the Regulations and the Procedures, the Regulations and the Procedures will prevail. 

3.8. Governing Law 

Each SwapClear Contract shall be governed by and construed in accordance with the laws of 
England and Wales and the parties irrevocably agree for the benefit of the Clearing House that the 
courts of England and Wales shall have exclusive jurisdiction to hear and determine any action or 
dispute which may arise here from.  The SwapClear Clearing Member party hereto irrevocably 
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Financial Calendar as published by Swaps Monitor Publications, Inc. (as further 
detailed in the Procedures) from time to time, will apply to a ForexClear Contract. 

4.2. Withholding Tax Provisions 

4.2.1. All payments under the General Regulations, a ForexClear Contract or any 
ForexClear Transaction will be made without any deduction or withholding for or on 
account of any Tax unless such deduction or withholding is required by any 
applicable law, as modified by the practice of any relevant governmental revenue 
authority, then in effect. If the Clearing House or a Clearing Member is so required 
to deduct or withhold, then the Clearing House or the Clearing Member (“X”) will: 

I. promptly notify the recipient (“Y”) of such requirement 

II. pay to the relevant authorities the full amount required to be deducted or 
withheld (in the case of a Clearing Member as X, including the full amount required 
to be deducted or withheld from any amount paid by the Clearing Member to the 
Clearing House under Section 4.2.1, Section 4.2.2 or Section 4.2.3) promptly upon 
the earlier of determining that such deduction or withholding is required or receiving 
notice that such amount has been assessed against Y; 

III. promptly forward to Y an official receipt (or a certified copy), or other 
documentation reasonably acceptable to Y, evidencing such payment to such 
authorities. 

For the purpose of the General Regulations, ForexClear Contracts and ForexClear 
Transactions, “Tax” shall mean any present or future tax, levy, impost, duty, charge, 
assessment, or fee of any nature (including interest, penalties, and additions 
thereto) that is imposed by any government or other taxing authority. 

4.2.2. In the event that any payment made by a Clearing Member to the Clearing House 
under the General Regulations, any ForexClear Contract or any ForexClear 
Transaction is subject to deduction or withholding (either at the time of such 
payment or in the future) for or on account of any Tax (other than a Tax that would 
not have been imposed in respect of such payment but for a present or former 
connection between the jurisdiction of the government or taxation authority imposing 
such Tax and the Clearing House), then the Clearing Member shall pay to the 
Clearing House an amount (such amount, together with any additional amount paid 
pursuant to Section 4.2.7, the “Additional Amount”), in addition to the payment to 
which the Clearing House is otherwise entitled under the General Regulations, 
ForexClear Contract or any ForexClear Transaction, necessary to ensure that the 
net amount actually received by the Clearing House (free and clear of any such 
deduction or withholding for or on account of any such Tax, whether assessed 
against the Clearing Member or the Clearing House), will equal the full amount the 
Clearing House would have received in the absence of any such deduction or 
withholding.  

However, a Clearing Member will not be required to pay any Additional Amount to 
the Clearing House under this Section 4.2.2 to the extent that it would not be 
required to be paid but for (i) the failure by the Clearing House to provide to the 
Clearing Member such forms and documents as required under Section 4.2.5 or the 
ForexClear Procedures, provided that this clause (i) shall apply only if (A) the 
relevant Clearing Member has notified the Clearing House in writing of such failure 
and (B) the Clearing House has failed to provide such forms or documents within 
five Business Days after the receipt of such notice; or (ii) the failure of a 
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representation made by the Clearing House pursuant to the representations that it is 
obligated to provide under Section 4.2.10 below to be accurate and true (unless the 
failure under this clause (ii) would not have occurred but for (A) any action taken by 
a taxing authority, or brought in a court of competent jurisdiction (regardless of 
whether such action is taken or brought with respect to the relevant party) or (B) a 
Change in Tax Law, that in each case occurs after the Clearing House and the 
Clearing Member provide the representations that they are obligated to provide 
pursuant to Section 4.2.10 below (or, if applicable, the date that the Clearing House 
and the Clearing Member amend such representations to account for such Change 
in Tax Law)) or a failure by the Clearing House to provide the representations that it 
is obligated to provide pursuant to Section 4.2.10 below. 

In the event that the failure under clause (ii) of the preceding paragraph would not 
have occurred but for the reasons described under subclause (A) or (B) thereof, the 
Clearing House shall use commercially reasonable efforts to provide to the Clearing 
Member a new representation (to the extent that it is appropriate) for the purpose of 
the representations that it is obligated to provide pursuant to Section 4.2.10 below, 
promptly after the learning of such failure (so long as the provision of such 
representation would not materially prejudice the legal or commercial position of the 
Clearing House). 

A Clearing Member will also not be required to pay any Additional Amount to the 
Clearing House under this Section 4.2.2 for any tax (a "FATCA Withholding Tax") 
imposed under U.S. Internal Revenue Code Sections 1471, 1472, 1473 or 1474 (or 
any successor sections that are substantially similar) and any U.S. or non-U.S. law, 
regulation or authoritative guidance promulgated thereunder, or any agreements, 
treaties, or intergovernmental agreements entered into pursuant thereto, 
(collectively, the "FATCA Rules") provided that such FATCA Withholding Tax would 
not have been imposed but for the Clearing House's failure to comply with the 
FATCA Rules. 

Notwithstanding the provisions in this section 4.2.2, the Clearing House and 
ForexClear Members agree to renegotiate these regulations where, for reasons 
beyond the control of the Clearing House, the provisions of FATCA result in 
payments beneficially owned by the Clearing House n becoming subject to FATCA 
Withholding Tax. 

 For the purpose of this Section 4.2.2, “Change in Tax Law” means the enactment, 
promulgation, execution or ratification of, or any change in or amendment to, any 
law or double tax treaty (or in the application or official interpretation of any law or 
double tax treaty). 
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4.2.3. If: (i) a Clearing Member is required by any applicable law, as modified by the 
practice of any relevant governmental revenue authority, to make any deduction or 
withholding from any payment made to the Clearing House under the General 
Regulations, ForexClear Contracts and or any ForexClear Transaction for or on 
account of any Tax, in respect of which the Clearing Member would be required to 
pay an Additional Amount to the Clearing House under Section 4.2.2; (ii) the 
Clearing Member does not so deduct or withhold; and (iii) a liability resulting from 
such Tax is assessed directly against the Clearing House, then, except to the extent 
the Clearing Member has satisfied or then satisfies the liability resulting from such 
Tax, the Clearing Member will promptly pay to the Clearing House the amount of 
such liability (including any related liability for interest, penalties and costs). 

4.2.4. If: (i) the Clearing House is required by any applicable law, as modified by the 
practice of any relevant governmental revenue authority, to make any deduction or 
withholding from any payment made to a Clearing Member under the General 
Regulations, ForexClear Contracts and or any ForexClear Transaction for or on 
account of any Tax; (ii) the Clearing House does not so deduct or withhold; and (iii) 
a liability resulting from such Tax is assessed directly against the Clearing House, 
then, except to the extent the Clearing Member has satisfied or then satisfies the 
liability resulting from such Tax, the Clearing Member will promptly pay to the 
Clearing House the amount of such liability (including any related liability for interest, 
penalties and costs). 

4.2.5. The Clearing House shall provide to each Clearing Member (i) the tax forms and 
documents specified in Section 4.2.10 below and Section 2K.11 of the ForexClear 
Procedures and (ii) any other form or document reasonably requested in writing by 
the Clearing Member in order to allow the Clearing Member to make a payment 
under the General Regulations, ForexClear Contract, or any ForexClear Transaction 
without deduction or withholding for or on account of any Tax or with such deduction 
or withholding at a reduced rate (so long as the completion, execution or submission 
of such form or document as described in this clause (ii) would not materially 
prejudice the legal or commercial position of the Clearing House). 

4.2.6. The Clearing House shall request from each Clearing Member: (i) the tax forms and 
documents specified in Section 4.2.10 below and Section 2K.11 of the ForexClear 
Procedures and (ii) any other form or document reasonably requested in order to 
allow the Clearing House to make a payment under the General Regulations, 
ForexClear Contracts and or any ForexClear Transaction without deduction or 
withholding for or on account of any Tax or with such deduction or withholding at a 
reduced rate. For the avoidance of doubt, in the event that any payment made by 
the Clearing House to a Clearing Member under the General Regulations, 
ForexClear Contracts and or any ForexClear Transaction is subject to deduction or 
withholding (either at the time of such payment or in the future) for or on account of 
any Tax, the Clearing House is not required to pay any additional amount in respect 
of such deduction or withholding. the Clearing House will, at the Clearing Member‟s 
expense, use commercially reasonable efforts to cooperate with a Clearing Member 
to seek any credit or remission or other relief available with respect to any such Tax 
so deducted or withheld (so long as such cooperation would not, in the Clearing 
House‟s judgment, materially prejudice the legal or commercial position of the 
Clearing House). 

4.2.7. Each Clearing Member will pay any stamp, registration, documentation, excise, 
sales or value added Tax or any other similar Tax levied or imposed upon it or in 
respect of its execution or performance of any agreement, contract or transaction in 
connection with the General Regulations and ForexClear Contract and will indemnify 


